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Ms. Kara Clark-Summers
County Clerk
1 Courthouse Square
Jackson, MO 63755

Courthouse
100 Court Street, Suite 204
Jackson, Missouri 63755
Telephone: 573-243-2430

Fax: 573-204-2318
Bad Check Unit
573-243-2469

Re: Keeping Candidate Off Ballot When Party RefusesTo Accept Nomination Fee

Dear Kara:

Mystaff and I have researched the issue of whether you should refuse to place a
candidate on the primary ballot when the political party whose label that person is trying to run
under does not want that candidate and rejects that candidate's filingfee.

The answer, to my surprise, is that if the local political party does not want to associate
with that candidate we cannot force them to. As long as 100 years ago, the Missouri Supreme
Court established the lawthat a political party cannot be compelled to put forward as a
candidate one who does not affiliate with it. The Court said it is actually a fraud upon the
voters to allow a candidate to try to deceive the electorate by running for office under a party
label when the party does not want that candidate.

The United States Supreme Court has said, as recently as 2000, that it violates a political
party's Constitutional right offreedom of association to prevent a political party from rejecting
a candidate of whom it does not approve. In the words of Justice Antonin Scalia: U[T]he Court
has recognized that the First Amendment protects the freedom to join together in furtherance
of common political beliefs, which necessarily presupposes the freedom to identify the people
who constitute the association, and to limit the association to those people only. That is to say,
a corollary of the right to associate is the right not to associate. Freedom of association would
prove an empty guarantee if associations could not limit contrql over their decisions to those
who share the interests and persuasions that underlie the association's being. In no area is the
political association's right to exclude more important than in the process of selecting its
nominee.

u California Democratic Party v. Jones, 530 U.S. 567, 574 (2000).
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Ahigh profile example occurred in the 1992 presidential primary, when David Duke, a
former Grand Dragon ofthe Ku Klux Klan, tried to run for President as a Republican in Georgia.
The party rejected him as its candidate and he was kept off the ballot. The federal court agreed
that excluding David Duke from the ballot based on his failure to pass the Republican Party's
ideological litmus test was perfectly constitutional. "Duke has no right to associate with the
Republican Party,"the court held, "ifthe Republican Party has indentified Duke as ideologically
outside the party." Duke v. Cleland, 954 F.2d 1526 at 1531 (11

th Cir. 1992). See also: Nathaniel
Persily, "Candidates v. Parties: The Constitutional Constraints On PrimaryBallotAccess Laws,"
89 Geo. L. J. 2181, 2197 (2001).

It is important to realize that just because a person is kept off the ballot for a particular
political party does not mean that person could not have filed as an Independent. It simply
means that neither the Republicans nor the Democrats can be forced to give their party's label
to someone they have identified as a person who does not share their beliefs.

The applicable statute isSection 115.357, RSMo, which provides that a candidate
seeking the nomination of a political party to run for a local office must pay a fifty dollar fee to
the county clerk to be forwarded to the treasurer of the appropriate party committee. The last
paragraph ofthe statute points out that no candidate's name shall be printed on any official
ballot until the required fee has been paid.

The case law supports the interpretation that a political party may reject the candidate's
check and return it to the candidate and keep him off the ballot in that party's primary. It all
boils down to the fact that the legislature has set up a procedure by which a political party may
reject a candidate with whom it does not want to associate.

In 2006, Frazier Glenn Miller tried to have his name put on the Missouri ballot for the
Democratic primary election for the office of 7

th District United States Congressman. Miller was
a former Ku Klux Klan leader and founder of the White Patriot Party, who distributed a
newspaper called "The Aryan Alternative." The Democratic Party was unenthusiastic about
associating with him and rejected his filing fee. Missouri Secretary of State Robin Carnahan
refused to put him on the ballot because the Democratic Party rejected his filing fee. District
Judge Richard E. Dorr ruled: "The Democratic Party did not accept the fee, and thus the fee
was never paid as required by statute." Miller v. Carnahan, Case No. 06-5032-CV-S-RED, United
States District Court, Western District of Missouri (May 31, 2006).

In 1914, a candidate for circuit judge, who was a Republican, tried to have his name put
on a Missouri ballot as a Progressive. In fact, he demonstrated rather unclean hands by trying
to have his name listed both as a Republican and as a ProgressIVe. His $25 filing fee to run as a
Progressive was rejected. The Missouri Supreme Court affirmed the decision to keep him off
the Progressive ballot, stating: "[N]o political party can be compelled to put forward as its
candidate one who does not affiliate with it. The voter at the general election may vote for
whom he pleases, but may not be deceived by false labels. It is surely within the power of the
Legislature to prevent such deception, and we think it clearly appears that it has intended to do



·so." The Court added that "the whole statutory scheme is one well calculated to prevent 'false
labels."' It explained: "It is deceitful ... when a candidate of one political faith permits his
name to be placed on a ticket under a caption indicating a different political faith ... True it is
that the leaders in politics may know that he is not of the political faith indicated by the ticket
upon which he permits his name to go, yet the unsuspecting masses are deceived." State ex rei
Dunn v. Coburn, 260 Mo. 177, 168 S.W.956 (1914).

I understand that the Chairman of the local Republican Party has notified you that the
Republican Party is goingto reject the filing fee of one of the candidates. You should require
the Chairman to send you a letter officially notifying you that the Party is rejecting the filing fee
for the candidate. Once that is done, you should send a letter notifying the candidate that you
refuse to place that person on the ballot as a Republican since the Republican Party has refused
to accept the filing fee. Eitheryou or the Republican Party should return the filing fee to that
candidate.

Kindest regards.

Very sincerely yours,


